Ireland
Fund Services
IN FOCUS 2020

PRIVATE FUNDS
Refreshed legislation
encourages growth

INTERNATIONAL PROVIDERS
Offering clients a consistent
experience across jurisdictions

Featuring CSC | Dillon Eustace | Irish Funds | Simmons & Simmons

NON-TRANSPARENT ETFs
Gathering pace for European
vehicles as diversity builds

The Dillon Eustace client list includes leading national and international
corporates and institutions. From our largest to our smallest clients, the
quality of our service and our expertise is assured.
Banking

Dispute Resolution

Listing Services

Capital Markets

Distressed Investing

Litigation

Commercial Property

Financial Regulation

Mergers & Acquisitions

Compliance

Insolvency

Regulatory Investigations

Corporate Finance

Insurance

Structured Finance

Corporate Recovery

Investment Funds

Tax

To discuss how Dillon Eustace can help your business, and learn more about our services,
contact Donnacha O’Connor, Managing Partner via phone at +353 1 667 0022 or email
donnacha.oconnor@dilloneustace.ie

dilloneustace.com

INTRODUCTION

Foreword

W

ith the profound impacts of Covid-19 continuing to reverberate around the world, it is notable how robust the funds
industry has been during the last six months. In Ireland, like
elsewhere, significant redemptions were registered in March as investors sought to reduce risk and increase liquidity. Since then, however,
a strong and consistent return of net inflows into Irish domiciled funds
has led to positive net sales for the first half of 2020 of some EUR80
billion and total net assets broadly in line with the beginning of the year.
These numbers of course do not tell the full underlying story – one of
extreme market volatility and market disruption, particularly with trading
in short term securities during the early days of the pandemic. Some
of the reasons behind this and the subsequent resilience of investment
funds are touched upon later.
As we return from an unusual summer, a typically full line up of
issues are laid out for the remainder of the year and beyond. Brexit
negotiations continue between the EU and the UK, with no outcome yet
on a trade agreement or equivalence in financial services; ESMA have
sought to introduce an additional layer to the European Commission
review of AIFMD; Sustainable Finance remains a primary objective for
both industry and policy setters; while here in Ireland we await the findings from the Central Bank of Ireland’s review into the application of the
CP86 (fund management company guidance) regime.
As greater clarity emerges on these and other issues over the coming
weeks and months, one thing remains consistent, the funds industry
continues to provide positive outcomes for the savings objectives of
citizens, while providing financing to business and communities in a
regulated, sustainable manner. We must remain collectively focussed
on this as we play our part in the delivery of national and regional
recovery plans.
Kieran Fox, Director – Business Development, Irish Funds

These have been a challenging few months. I’m very proud of our
industry, how although we compete against each other we also
look out for each other and others in society, and throughout have
our investors’ best interests always at the forefront of our minds. A
heartfelt thank you to the Irish Funds team and our hard working
fora as we pulled together during this crisis, demonstrating our
industry’s resilience, ensuring our investors’ capital continues to
fund sustainable industry across the globe. I’m reminded of the
Irish proverb ‘Ní neart go cur le chéile – There’s no strength
without unity’.
Lisa Kealy, Irish Funds Chairperson, Partner EY
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Growth and substance
in troubled times
By A. Paris

T

he Irish funds industry has demonstrated its resilience as it continues to
navigate the Covid-19 pandemic with
its head held high. Despite the global market
turbulence, Ireland continued to benefit from
the Brexit fallout as large global managers
chose to open operations in the jurisdiction
and Ireland’s commitment to ESG growth is
sustained.
Cohen & Steers and M7 Real Estate
announced the launch of their Dublin offices
in May this year, joining other global names
like Eaton Vance, Mediolanum Group and
Manulife, which opened their Dublin doors at
the back end of 2019.
In a statement, John Murnaghan, Head of
UK and Ireland at M7, says: “Ireland has been
one of the strongest performing economies
in Europe over the last few years and a key
market for M7.”
According to Cohen & Steers, the
6

establishment of its Irish contingent strengthens its European presence. “The company
will expand Cohen & Steers’ capability to distribute the firm’s European fund range in the
EU while ensuring uninterrupted service for
its European institutional and wealth management advisory business post-Brexit,” the firm
announced.
The cautious optimism seen across the
funds industry, as fund sales “bounced back”
between March and May 2020, is echoing
in the broader Irish economy. Commenting
on the results of the Grant Thornton
International Business Report (IBR), Michael
McAteer, Managing Partner of Grant Thornton
Ireland, said: “Encouragingly a small number
of Irish firms anticipate a positive impact of
Covid-19 on their 2020 revenues (16.4%) with a
further 19.7% not expecting to see any change
at all in their revenue this year and just 23%
predicting a revenue decrease of 20% of more.
IRELAND FUND SERVICES IN FOCUS | Oct 2020
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While there has undoubtedly been a decline
in revenue and profit expectations, and it will
not be an easy year ahead as the economy
emerges from lockdown, it is reassuring to
see Irish business retains some optimistic
outlooks.”
The IBR provides insight into the views and
expectations of more than 10,000 businesses
across 29 economies.
“Investment funds, the largest part of
Ireland’s non-bank financial sector, have
increased their balance sheet more than sixfold since the end of 2008. In mid-2019, such
funds had assets under management of
EUR2.6 trillion (around 8 times annual GDP),”
according to the OECD Economic Survey:
Ireland 2020.
The organisation advised: “Given the wide
variety of entities and activities in the non-bank
sector, the authorities must continue to invest
resources in monitoring developments and
enhancing their capability to conduct robust
stress tests of the sector. In doing so, care
should be taken not to introduce excessive
regulatory burdens that would hold back the
development of innovative financial solutions
providing alternatives to bank financing.”
Brexit opportunity
Covid-19 notwithstanding, the outlook for the
funds industry remains one centred on growth,
particularly in light of European substance
rules. As of December 2019, the Central Bank
of Ireland had received 100 license applications from UK-based firms looking to set up
in Ireland.
As Esma doubles down on the need for
‘substance’ across fund jurisdictions, meaning
an office needs to have a number of people
physically present, the Irish industry could see
a boon in staffing as these licenses are issued
and firms need to hire professionals in their
newly minted Dublin contingent.
Andrew O’Callaghan, PwC Global Asset
and Wealth Management Advisory Leader
and Partner, PwC Ireland Asset and Wealth
Management Practice comments: “With over
100 new asset managers already having
relocated to Ireland over the last 18 months,
Ireland has a clear opportunity to be a leading
centre for high value funds and FinTech activity in a post-Brexit world.
“And the allocation of additional resources
by Ireland’s CBI has undoubtedly helped

A small number of Irish firms anticipate a positive
impact of Covid-19 on their 2020 revenues (16.4%)
with a further 19.7% not expecting to see any
change at all in their revenue this year and just 23%
predicting a revenue decrease of 20% of more.
Michael McAteer, Grant Thornton
asset and wealth managers accelerate potential activities. With an English-speaking, highly
skilled workforce and ease of access to over
400m EU consumers, Ireland can continue to
capture significant growth opportunities.”
Adrian Hilderly, Head of FSI Ireland,
First Sentier Investors, formerly First State
Investments, remarks: “Something that has
been quite noticeable is the move from Ireland
being seen as a centre for fund servicing to
one where companies are creating and adding
to management substance. This is beneficial
to the Irish funds industry as it broadens the
mix of skills required, and enables fund companies to develop and grow their presence.
“Irish substance requirements have
increased through existing regulatory standards. If further substance is required by
ESMA then this is likely to lead to a rise in
employment. However, there is a risk that
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this increases the cost of access to the EEA,
which may impact overall fund management
growth in the region.”
Capacity constraints could also throw
a spanner in the works and according to
Eoghan Harney, Head of UK Fund Operations
and Client Services at IQEQ, Northern Ireland
could form a key part in the solution. He comments: “Currently, the Central Bank of Ireland
(CBI) requires two locally resident directors for
Irish-domiciled funds. However, this rule has
caused capacity problems. Allowing individuals who are resident in NI, with the skills and
experience, to be regulated by the CBI as local
directors of Irish funds, would greatly alleviate
current capacity problems.”
Outlining further potential for the Irish funds
industry, O’Callaghan stresses that Ireland
has the capacity to be the natural domicile for
funds in emerging growth areas such as ESG
investment: “Capable of offering superior financial performance, Ireland’s fund management
industry has a great opportunity to become a
centre of excellence for ESG investment.”
Forging ahead with ESG
Echoing O’Callaghan’s outlook, the potential
of ESG growth within the Irish funds industry has come under the spotlight even further
this summer as Irish Funds responded to the
European Commission consultation on the
renewed sustainable finance strategy.
In its July response, Irish Funds highlighted
the potential for strong investor demand for
ESG products, the European Green Deal
and the correlation between ESG products
and return. “The way that these products are
managed, the long-term value they add, their
8

resilience and performance are all correlated,
which validates the mainstreaming of sustainability,” the association notes.
In the association’s view, the challenges
with bringing sustainability into the mainstream
relate to availability of high quality, consistent
ESG data reporting, the ability of investee
companies and the wider economy to
transition (as financial services do not operate
in isolation from the real economy) and the
practical implementation of the EU sustainable
finance regime.
Irish Life Investment Managers and First
Sentier are the most recent signatories to ESG
Ireland. The independent knowledge centre is
focused on delivering thought leadership on
the practical application of responsible investing for trustees and investors.
When announcing the firm’s membership,
Kathy Ryan, Head of Responsible Investing,
Irish Life Investment Managers, said: “Our
clients trust us with their investments and to
deliver on our core promise to help them build
better futures. The sustainability of investments
is a key issue and needs to be considered by
all investment managers.”
Hilderly at First Sentier outlines: “Ireland
is a relatively late adopter, however ESG is
bringing a focus on governance standards and
social utility across the industry value chain.
The Central Bank of Ireland in partnership with
the EU and the broader asset management
industry, with special mention to Irish Fund’s
work both in Ireland and Brussels, has already
established governance standards that should
be recognised as progressive and supportive in what we aspire to for our industry in
this regard.” n
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Consistent client experience
across jurisdictions
Interview with Liam McHugh & Paul Whelan

A

s managers continue to look for opportunity beyond
their domestic borders, their need for service providers who provide a consistent experience across
jurisdictions becomes more pronounced. Further, having
that experience tailored to their unique needs is held in
even higher esteem.
The fund administration space in Ireland has experienced much consolidation in the past few years. Several
smaller to medium providers have been sold to either
larger banking groups or private equity groups. This has
left a dearth of independently owned players in the market.
Liam McHugh, managing director of fund administration,
CSC, remarks: “Right now, the fund administration space is
ever changing due to the significant amount of M&A activity in recent years. This has created a gap in the market
for a independently owned company such as CSC. The
fact that we have been independently owned for over 120
years will give us a significant advantage as we build our
global offering at a time when many of our competitors are
considering selling as private equity backers look to realise
their investments.”
Paul Whelan, managing director of depositary services,
CSC, adds: “The consolidation means less opportunity for
clients. It fosters a lack of diversity and competition among
providers. We see an opportunity to provide a bespoke,
flexible solution for asset managers – not only large groups
but also smaller and more medium sized firms. We have
10

the size and the expertise to meet the requirements of
small and medium managers across jurisdictions in Europe.
CSC, a global provider of business, legal, tax, and digital
brand services, expanded its Fund Services into Ireland in
April this year. Clients can now access the firm’s suite of
Fund Administration and Capital Markets services with a
pending application for Depositary services in Ireland.
McHugh discusses the move: “In the US we service
numerous alternative asset managers, many of whom have
made or are looking to make investments in Europe or
further afield. We want to be in a position to provide our
clients with a global offering in key jurisdictions.”
CSC chose Ireland as it is a key global fund domicile
which is home to a significant percentage of global fund
administration services. “As we continue to build our global
footprint, with live fund administration teams in the US, the
Netherlands and Asia, the next logical step was for us to
expand our presence in Europe through adding offices in
Ireland and Luxembourg. We see Ireland as a key jurisdiction for our global growth which will support our clients
as they launch structures in this jurisdiction and beyond,”
McHugh adds.
Integrated management structure
Whelan outlines some of the benefits clients enjoy as a
result of the firm’s expansion: “We have an integrated management structure across Europe which allows our clients
IRELAND FUND SERVICES IN FOCUS | Oct 2020

CSC
to experience the same level of service and operating
model across jurisdictions.
“The experience for the client in Ireland will be the same
as the experience in Luxembourg, the Netherlands, the US
or Singapore. Therefore, clients with funds in multiple jurisdictions will be able to avail of a single point of contact for
the entire relationship. They don’t have to deal with multiple
people in the different locations.”
Whelan says clients like this single point of contact:
“They like having someone who has a holistic understanding of their investment strategy and fund structure.”
The CSC model is very client centric in that every client
is provided with the same level of service regardless of
size. “We’re not implementing a tiered model when servicing clients. We are interested in building a partnership
with our clients; we grow as they grow so they can see
us as an extension of their operational teams,” Whelan
emphasises.
He explains how the firm works with clients to
understand their internal operational infrastructure and
investment strategy. The depositary model is then designed
to fit seamlessly into the manager’s existing model. Whelan
notes: “We don’t force a fixed or rigid depositary model
on our clients which would require them to adapt their
processes to meet our needs. It’s bespoke and that’s
important. The bigger bank depositaries tend to have a
very rigid fixed process which managers need to fit into.
For example, if there is something a manager doesn’t have,
they will be forced go and get it which adds to their cost
and creates operational inefficiency.”
CSC’s operating model leads to a seamless decision-making process. Client facing professionals do not
have to navigate through multiple layers of management
for a decision to be made. They have
the authority to make a decision and
respond to clients swiftly.
This has also helped in the current
Covid-19 scenario. McHugh notes:

“We strive to meet our client demands by ensuring a consistently high level of responsiveness. With people working
from home, there have been additional challenges but key
to every client is our ability to respond to their queries in
a timely manner, whether that’s by telephone, email or via
our portal.”
He also points out the firm’s focus on technology in
recent years: “We have built a strong technology team
which has supported us in releasing our client portal and
deploying other technology solutions to help us provide
superior service to our clients, we are focused on supporting our clients’ and their investors’ needs through bespoke
and flexible reporting solutions capable of evolving with
regulatory changes.”
Plans for Europe
CSC Global’s fund administration plan for Ireland is quite
simple. “We are building our operational centre of excellence in Ireland, where we service clients in this time
zone to the highest of standards. We have no plans to
outsource any aspects of the work as we want to be able
to ensure the high-quality level of service to our clients,”
McHugh states.
Having received regulatory approval to complete the
acquisition of TCS in The Netherlands in Q1 2020, CSC
received its Irish fund administration license shortly
thereafter.
In the second quarter of 2020, CSC also submitted an
application to the CSSF in Luxembourg to extend its PSF
license to incorporate fund administration and depositary
services, which should be processed over the coming six
to nine months.
“All going to plan, within the next 12 months, CSC will
have fund administration and depositary
capabilities in Ireland, Luxembourg and
the Netherlands – three key jurisdictions
in Europe, a lot done, a lot more to do!”
McHugh finishes. n

Liam McHugh
Managing Director, Fund Administration, CSC

Paul Whelan
Managing Director, Depositary, CSC

Liam McHugh is the managing director of Fund Administration for
CSC Global Financial Markets. He is responsible for building the
European regional fund administration offering and liaising with
CSC teams across Asia-Pacific and the United States.
Liam relocated to Dublin in 2020 from our Singapore office
where he served as managing director for Fund Administration
for the APAC region. Prior to joining CSC, Liam served as
regional head of operations at Apex Fund Services, following the
acquisition of Equinoxe Alternative Investment Services, where
he previously served as regional CEO for Asia. Liam is a member
of the Association of Chartered Certified Accountants, having
qualified in 2007 in Ireland, and he served as vice chairman of
the Singapore Fund Administration Association from 2015 to
2017. Liam holds a bachelor of business studies (specialising in
finance) from Dublin City University.

Paul Whelan is the managing director of Depositary Services
for CSC Global Financial Markets (GFM), establishing CSC’s
Depositary services in Ireland, designing and launching
complementary product offerings in all European locations,
including Luxembourg and the Netherlands, as well as liaising
with clients in the US as they look to invest in Europe.
Previously, Paul served as managing director and global head
of Depositary and Custody services at the European Depositary
Bank and prior to that, at Deutsche Bank as head of depositary
services. Paul is a seasoned leader whose wealth of experience
and technical expertise from over 20 years in the funds industry
will play a key role in shaping the vision and future of CSC’s Fund
Services business. Paul is a graduate of Dublin City University
where he received a Bachelor of Business Studies, specialising in
finance.
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Is the case for European
“non‑transparent” active exchange
traded funds gathering pace?
By Shane Coveney

A

s European exchange traded products gather
a greater share of asset flows and surpass
USD1 trillion in assets under management,
the industry’s appetite for new and innovative products continues to develop at a greater pace than ever.
Historically, fragmentation in the European market has
been a significant obstacle, leading to slow growth
in the exchange traded fund (ETF) market in Europe.
However, market commentators predict a significant
growth in the ETF industry in Europe in the coming
years, with predictions of the industry growing to
USD2 trillion in assets under management by 2024.
With such growth and a large number of new entrants
coming to Europe, we anticipate the development of
more diverse and innovative products over the coming
years. Ireland, as the leading domicile for European
ETFs, will play a large part in the future development
of the regulated ETF product.
European ETFs are typically established as undertakings for collective investment in transferable
securities (UCITS) pursuant to the UCITS Directive
and as such have a number of specificities which
are unique to the UCITS ETF product. UCITS are
investment funds established and authorised under
a harmonised EU legal framework under which a
UCITS established and authorised in one EU Member
State can be sold cross border into other EU Member
States without the requirement for any additional
authorisation.
In recent times, observers of the European ETF
market will have noticed the growing trend to launch
pure play thematic ETFs, ranging from computing and
robotics to healthcare and cannabis, and products
with a focus on environmental, social and governance
(ESG) aspects. However, to date, there has been little
development in Europe in seeking to bring “non-transparent” active products to market when compared to
the US ETF industry.
Non-transparent prospects
“Non-transparent” active products are actively managed ETFs that do not provide the market with full
12

transparency in relation to the holdings, or the relevant
weightings, of the investment fund on a daily basis.
This lack of development can, in large part, be put
down to the regulatory framework in which European
ETFs are established that sees ETFs regulated as
UCITS products, and the fragmented listing requirements which differ slightly in a number of jurisdictions.
Should an ETF Issuer aim to enter the European
market by seeking to adapt one of the many mechanisms approved in North America for the European
market, the key issues which will need to be overcome
include having the ability to illustrate how the intra-day
net asset value (iNAV) would be constructed and verified as well as implications for the timing of exchange
trading; the different possible approaches to creations
/ redemptions where the portfolio is not disclosed; and
the extent to which an ETF Issuer would ensure public
disclosure of the underlying assets.
The Central Bank of Ireland (the Central Bank), as
a leading regulatory authority in Europe, outlined in
its “Feedback Statement on DP6 – Exchange Traded
Funds”, published in September 2018, its position on
the requirement for Irish ETFs to provide daily portfolio
disclosure in the context of the authorisation of ETFs
as investment funds. The Central Bank has previously
stated that a key element of ETFs is transparency
and portfolio disclosure. The Central Bank has been
clear on its position, stating in its guidance that it “will
not authorise an ETF, including an active ETF, unless
arrangements are put in place to ensure information is
provided on a daily basis regarding the identities and
quantities of portfolio holdings”. It also requires that
the offering documentation “disclose the policy regarding portfolio transparency including where information
on the portfolio may be obtained”. In this regard, the
Central Bank advocates transparency and portfolio disclosure to be seen as an effective tool which seeks
to ensure effective arbitrage and as being integral in
seeking to ensure efficient and liquid markets exist
where spreads on the secondary market can be kept
as narrow as possible.
It has been argued in the past that transparency is
IRELAND FUND SERVICES IN FOCUS | Oct 2020
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a cornerstone of the European ETF industry,
however, this is not a view which is shared
by all market participants, particularly those
seeking to establish a “non-transparent” active
product, who have identified this issue as a
stumbling block to the development of the
‘active ETF’ product. In response to this assertion, many market participants have advocated
solutions whereby full portfolio disclosure is
provided to a restricted group of recipients
including regulators, stock exchanges and,
where bound by confidentiality, Authorised
Participants, or with the publication of the
actual constituents of the ETF without providing the actual weightings of each constituent
or, finally, the use of a ‘proxy basket’. Such
solutions have been accepted by the US
Securities and Exchange Commission and
may meet the requirements of the Central
Bank. However, such solutions have not been
examined in depth through an application to
the Central Bank as yet. Should this issue be
satisfied to a regulators satisfaction, as ever,
the fragmentation in the listing requirements
in different jurisdictions will remain a point of
contention and is a matter which would also
need to be addressed contemporaneously.
Additional complexity
The more complex issue to be addressed in a
submission which would be required to bring
the first European “non-transparent” active ETF
to market would be the method by which an
iNAV could be disseminated to market makers
in real time to facilitate active trading on the
secondary market. Market participants will
argue that providing disclosure to a sub-set of
market participants or providing an indicative
creation basket on a daily basis could be the
most appropriate solution to this conundrum.
Both would permit the relevant market markets
to generate real time iNAVs, and assist in the
creation / redemption process in the primary
market – however such proposals have not,
as yet, received regulatory approval in Europe.
As ETF Issuers continue to strive to bring
new products to market it will be interesting
to examine the development in the “nontransparent” active product market. The
“non-transparent” active product is expected to
see a number of ‘traditional’ asset managers
looking to enter the European ETF space.
However, any potential new entrants will
be keen to learn from the evolution of the

US “non-transparent” active market and the
performance of the US “non-transparent”
active product will come into sharp focus of
potential investors in examining the success
of the strategy.
Ireland continues to be at the vanguard of
developments in the European ETF industry.
The broad range of experienced professionals
operating within the European ETF ecosystem
in Ireland means that Ireland will continue to
be the jurisdiction of choice for many entering the European market. However, it remains
to be seen how a regulatory authority would
view an application for the authorisation of a
“non-transparent” active ETF – the door is not
closed but it will take greater investor demand
to drive any future development in Europe. n
Shane Coveney
Partner, Asset Management and Investment Funds Team,
Dillon Eustace
Shane is a partner in Dillon Eustace Asset Management and Investment funds
team with particular expertise in exchange traded funds, UCITS and Alternative
Investment Funds. Shane has over 10 years’ experience in advising international
asset management firms and investment banks in relation to structuring,
establishing and authorisation of Irish regulated investment funds and in
providing regulatory advice to leading asset managers and fund promoters. In
addition to advising the promoters and investment managers of such funds,
Shane advises fund investors, fund directors and fund service providers on
relevant Irish law, regulation and market practice.
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Structuring the deal – private
equity’s Irish solutions
By Derbhil O’Riordan

C

onsistently heralded by industry as a flexible and
efficient place to do business, Ireland is Europe’s
leading onshore jurisdiction for the establishment
of private equity structures.
The jurisdiction offers a number of structuring options,
including the revised Investment Limited Partnership1 (ILP)
structure which will stand alongside the Irish Collective
Asset-management Vehicle as a dynamic structure specifically geared to the private equity market.
Private equity funds are established and regulated
in Ireland as Qualifying Investor Alternative Investment
Funds (QIAIF) pursuant to AIFMD2. Assuming the appointment of a suitable manager (AIFM) and certain regulatory
conditions are met, these funds benefit from a passport
issued to their AIFM to freely market the QIAIF to professional investors3 in both its own member state and other
EU member states. This thereby makes them an attractive vehicle for asset managers looking to raise capital in
Europe. As at June 2020, over 2,700 QIAIFs were established in Ireland.
Notwithstanding the ongoing harmonisation of EU
laws, including on how private equity structures are
managed and marketed, as well as more granular regulation on liquidity management and management of ESG
factors, consistent open dialogue between the Irish financial services sector and the Irish financial regulator (the
Central Bank) has led to practical and predictable regulatory environment.
Regulation of the QIAIF
The QIAIF regulatory regime is the most flexible available in Ireland and is designed for sophisticated and
professional investors. Although they are fully regulated
structures4, QIAIFs are subject to minimal investment
restrictions and have no borrowing or leverage restrictions. QIAIFs cannot guarantee the obligations of third
parties, but certain exemptions and flexibilities are available for wholly owned subsidiaries of the QIAIF.
QIAIFs benefit from a fast-track authorisation process
at the Central Bank which facilitates a quicker route to
market for these products. A QIAIF must appoint an AIFM5
who will be responsible for the day to day management
and distribution of the ICAV, a depositary responsible for
14

the safekeeping and oversight of the ICAV’s assets, an
investment manager (which function could be carried
out by the AIFM or delegated to a regulated investment
manager, including the promoter of the QIAIF), who will
perform the investment management function and an
administrator, who will carry out ICAV valuation and other
investor services. Each of the appointed entities must be
regulated in their own right.
End-user perspectives
The QIAIF offers flexibility in structuring and benefits
from a sound regulatory environment with a well-trodden path, familiar to blue chip industry participants and
their investors. While ILP legislation is awaiting imminent
publication, the ICAV is the vehicle of choice for housing
private equity structures. The ICAV offers a corporate-type
vehicle specifically providing for investment funds, importantly however, the ICAV is predominantly legislated for
outside of Irish corporate legislation. Unlike the public
limited company in Ireland, the ICAV has no legislative
requirement for risk spreading and can be used to house
single asset funds.
A huge advantage of the ICAV for US investors is that it
will not automatically be considered a corporation for US
tax purposes and can elect to ‘check-the-box’. This allows
it to be treated as a partnership, or disregarded entity, for
US federal tax purposes and more readily facilitate investment by US taxable investors and/or US taxable and
tax-exempt investors in a master feeder fund structure.
Another advantage of the ICAV is that the constitutional document, the Instrument of Incorporation, can
be amended in most circumstances without shareholder approval6. This contrasts very favourably with the
Memorandum and Articles of Association of a public limited company which requires the sanction of shareholders
even in the case of a small administrative or regulatory
change.
The ICAV also offers flexibility in that it can be
established as an umbrella structure, allowing multiple
sub-funds, with different investment strategies, different
investors and different terms, all in the same structure.
Therefore, a single ICAV can continue to house an evergreen fund in the same “umbrella” as closed ended and
IRELAND FUND SERVICES IN FOCUS | Oct 2020

D I L L O N E U S TA C E
limited liquidity funds, all using a single board
of directors, AIFM, depositary and administrator. Where required, each sub-fund can appoint
a different regulated investment manager. The
ICAV umbrella also offers flexibility in that
financial statements can be published on a
sub-fund by sub-fund basis. This allows the
investment manager to comply with disclosure
obligations to investors invested in a given
sub-fund, without the necessity to directly
share this information with others.
End of life liquidity options of the QIAIF
and liquidity stress testing
The QIAIF also offers optimum flexibility in
options on liquidity at the end of life of private
equity funds. Directors of closed-ended QIAIFs
must specify in their offering documents the
duration of the term and investment period of
the QIAIF, but may also provide that at the end
of life of the Fund, the QIAIF will have the following options:
• Wind up the fund;
• Convert to an ever-green fund; or
• With the approval7 of shareholders, extend
the closed-ended period of the fund.
Recent legislative changes at EU level (the
Guidelines) have imposed obligations on
AIFMs to ensure harmonisation of the management of liquidity across all EU structures.
Of particular note is the imposition of a
requirement for regular8 liquidity stress testing (LST). These new rules will apply to the
management of closed-ended QIAIFs but
permit that the model used for each fund is
selected taking into account the frequency of
the LST, the fund’s redemption policy, investment strategy, portfolio composition, liquidity
management tools available to it. It will also
consider whether or not the Fund engages in
efficient portfolio management techniques.
Conclusion
The QIAIF offers optimum flexibility in a
regulated structure, with the Central Bank
approving structures with partly paid units
and bespoke drawdown mechanisms, flexible
investment parameters, use of carried interest and waterfall mechanisms and Irish and
non-Irish intermediate vehicles for investment
purposes. This flexibility, together with investor
familiarity, has contributed to sustained growth
in the use of Ireland for private equity and joint
venture structures.9 n

1. The Investment Limited Partnership is nearing the completion of a regulatory overhaul targeted at making
Ireland a more attractive domicile for private equity funds
in particular.
2. https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A32011L0061
3. Being investors considered to be professional clients
or treated as professional clients on request, within the
meaning of Annex II of Directive 2004/39/EC on markets
in financial instruments (MiFID).
4. Ireland also offers unregulated options for private equity
structures, which are not contemplated in this paper.
5. Which, subject to certain elements of AIFMD being
“switched on” to facilitate third country AIFM passporting, should be EU domiciled unless passporting is not
required.
6. With the sanction of the depositary.
7. For QIAIFs offering redemptions at this stage, votes in
favour of an extension must represent 50% of votes cast.
For those not offering redemption at this stage, votes in
favour must represent 75% of votes cast.
8. The Guidelines contemplates annual liquidity stress testing depending on the nature, scale and complexity of a
fund.
9. Figures released by the Irish Funds Industry Association
as at July 2020 show Ireland as the fastest growing of the
five largest fund locations in Europe over recent years.
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How did the investment
fund industry stand up
during the Covid-19 crisis?
By Kieran Fox

W

e are all well aware of the human
and public health cost which Covid19 has had since March of this
year when its impact reverberated around the
globe. Although general consensus is that
we still have some way to go until there is a
vaccine or other resolution to the pandemic,
central banks and regulators are now beginning to look into the effect the crisis had on
capital markets during the early days of its
impact and seeking to learn lessons from this.
As the economic impact of Covid-19 rapidly unfolded in March, extreme volatility was
experienced in capital markets. As might be
expected, these market conditions in turn led
many investors to seek to reduce their risk
exposure, while increasing the liquidity of their
investments, or their access to it. In the initial
phase, this urgent demand for liquidity, combined with a general reduction in secondary
market activity by banks due to implications
for their capital requirements, led short-term
markets to grind to a halt, and required central
banks to act swiftly to ensure normal functionality was restored. This period impacted
all fund types managing portfolio liquidity and
redemption profiles but had the biggest impact
on Money Market Funds (MMFs). The evaporation of secondary market liquidity for short
term securities, such as Commercial Paper,
meant they could not be sold (other than at
stressed prices) to meet investors’ liquidity
requests. The fact that MMFs in Europe successfully managed through this environment
however, is testament both to the recent regulatory reform they have been subjected to and
the swift action of central banks globally to
restore confidence and directly purchase short
term securities, including commercial paper.
16
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Director – Business Development, Irish Funds

Another fund type often singled out for regulatory scrutiny are exchange-traded funds
(ETFs), which have been one of fastest growing fund structures of recent years and one
which Ireland plays a leading role, with more
than 60% of all ETF assets in Europe being
domiciled here. ETFs were, like other fund
types, also required to deal with the extreme
market conditions in March. In periods of
increased market volatility, the absolute and
relative volume of ETF trading has tended to
increase, and March 2020 was no exception.
During this period, particularly when fixed
income markets were impacted, ETFs proved
useful as a secondary source of liquidity, and
were widely used for price discovery and
risk management purposes. As bond market
liquidity reduced, ETFs continued to trade efficiently, in fact trading increased significantly
over this period, providing valuable insight into
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bond market prices and allowing investors to
rebalance positions, hedge exposures and
generally manage risks.
While it is probably too early for definitive
conclusions to be drawn by Central Banks
from their analysis of this period, they might
revisit the capital rules for banks when providing secondary market liquidity in short term
securities to ensure these markets continue
functioning during times of stress. Banks could
for example be provided with capital relief to
purchase their own commercial paper.
Another area for consideration could be
to allow MMF units to be posted as acceptable collateral for bilateral margin. This would
certainly go some way to ease the demand
for cash by investors covering margin requirements by redeeming MMF units. There may
also be other behavioural aspects of MMF
regulations which regulators wish to take a
second look at, for example, the rules around
breaching weekly liquid asset buffers and the
effect this has on maintaining liquidity.
In the period since the full effects of Covid19 hit in March until the end of June, the funds
industry in Ireland has generally demonstrated
notable resilience. From data recently provided by the Central Bank of Ireland, we now
know that despite large aggregate net outflows
from Irish domiciled funds of EUR72.7 billion in
March, net sales have rebounded strongly in the
months since and now stand at +EUR89 billion
for the first six months of the year. Specifically,
Irish domiciled MMFs have recorded net sales
of EUR52.9 billion for the first half of the year,
and ETFs have recorded net sales of EUR20.8
billion over the same period, demonstrating not
only the endurance of these fund products but
also a significant return of confidence by investors in the allocation of assets.
Although the focus of this article has primarily looked at the resilience and functioning
of investment funds during the Covid-19 pandemic, the operational role which staff, service
providers and counterparts played must not
be overlooked. En masse in mid-March, the
industry swiftly deployed full remote working
procedures, with staff members across organisations working hard to ensure there was no
disruption to the management of funds or the
service provided to investors. This significant
effort has continued since and is likely to continue for some time as large numbers continue
to work remotely.

The effort made by organisations and
individuals during this time, noteworthy and
significant as it is, pales in comparison, however, to the real human cost of the Covid-19
pandemic. Very much mindful of this, Irish
Funds was proud to partner with local industry charity basis.point in April, promoting an
emergency relief fund, which raised more than
EUR200,000 to provide support for vulnerable
families across Ireland.
The funds industry in Ireland, and globally,
helps finance businesses and communities in
a sustainable manner. It plays an important
role, both in terms of the short, medium, or
long-term savings objectives of citizens, but
also in financing the economy and providing
funding and liquidity for issuers.
Central Banks and regulators are quite
rightly examining the impact the pandemic
had on capital markets and seeking ways to
improve their functioning at times of extreme
stress, but this work must be carried in the full
context of the interconnectedness of market
infrastructure and of different market participants (including banks). The funds industry is
ready to play a full and constructive part in this
analysis, to make an already resilient industry
even better, while ensuring the benefits provided to investors and issuers are retained and
maximised. n
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Private funds on the
Irish horizon
Interview with James McKnight

T

he Irish funds industry may have some catching up
to do in the private funds space, but as the government gears up to introduce a refreshed Investment
Limited Partnerships Act, the jurisdiction is expected to see
an influx of managers from the UK, the US and further
afield choosing to set up their private funds in Ireland.
Historically, Ireland has been focused on open ended
funds, including UCITS and liquid alternatives; the country
did not have a viable limited partnership structure, which is
the default for closed ended funds.
“Since Ireland didn’t have a viable fund limited partnership structure, private managers looking to set up their
fund in Ireland had to try and wedge a closed ended fund
into a corporate vehicle which is not the optimal legal structure for a closed ended fund,” explains James McKnight,
Managing Associate at Simmons & Simmons.
This meant Ireland was losing out to other jurisdictions.
Now however, the industry expects to have a structure
which will make sense for private fund managers.
“The Investment Limited Partnerships Act is being
updated at the moment. The updated act should be passed
by parliament over the coming months. The Irish regulator,
the Central Bank of Ireland, is also updating its rules for
closed ended funds” explains McKnight, “We have been
fielding lots of queries as to when the new structure will be
available – the demand is certainly there.”
18

Luxembourg and the Cayman Islands are well established jurisdictions for private equity structures so Ireland
needs to ensure its offering is airtight if it aims to compete
with the incumbents.
“In addition to the legislation itself, the rules from the
Central Bank will be key to Ireland’s appeal. It is critical
to get those right. We need to compete with other leading
private fund jurisdictions. Some managers will put up with
a lesser regime given their affinity towards Ireland, but for
most if it’s too far removed from what is offered in our
competitor jurisdictions then we won’t compete,” McKnight
advises.
McKnight sits on the industry committee which is driving
the amendments to the legislation and the Central Bank
rules and is confident that Ireland will have a very compelling and competitive offering in the private funds space by
the end of the year.
McKnight comments: “The Investment Limited
Partnership will be a regulated fund, which is somewhat
unusual for a private fund. The fact that both the fund
and the manager will need to be regulated adds a layer
of investor protection and regulatory coverage across
the structure. Although this does increase regulatory
compliance requirements and associated costs, we are
confident that big-ticket investors will look very kindly on
the additional investor protection offered by the structure.
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In addition Irish regulated funds require that
an independent depositary be appointed and
Ireland has recently introduced a new license
category for depositaries focusing solely on
funds which invest in so-called “real assets”
including private equity and real estate”.
Changing reality
The Irish industry on the whole has been
considerably resilient throughout the Covid-19
pandemic. McKnight describes the change of
pace just after the crisis broke out and how
that has now changed significantly.
“In April, May and early June we saw a bit
of a dip, which looking back with hindsight,
I believe was due to key decision makers
at our clients themselves having to adapt to
their new, remote working environment. At
first home working felt temporary so business
slowed as people were expecting to go back
to the office imminently and as such were
working from their couch or kitchen table.
Once it became obvious that this was the
status quo for the longer term, many people
set themselves up more permanently and
started to operate at a rate closer to normal.
“A lot of projects which were delayed at
the beginning of the pandemic came back
in August and September. While at the same
time, the projects which would have taken
place in those same months are still also
going ahead,” he notes.
Although the past few months have been
very busy, McKnight wonders how travel
restrictions will impact the industry: “Not being
able to travel is a significant challenge. We’ve
been lucky so far but the work we are doing
now is the result of groundwork we have put
in over the previous months and years, travelling to meet clients and prospective clients.”
“Although people are getting used to doing
video calls, I personally I don’t think they
replace meeting in person. It can be hard for
some to build up a strong level of trust, strong
enough to instruct someone, when you haven’t actually met in person.”
The restrictions due to the Covid-19 pandemic are also affecting the fortunes of start
up managers. McKnight elaborates: “It’s hard
for emerging managers to raise capital without meeting people. Asset allocators who are
in control of much of the capital flow may be
reluctant to add new managers to their buy list
because they cannot meet them.”

“Consequently, the fund managers already
on those lists are launching more funds
because they are in a good position to receive
new flows. The investment activity is still there
but it’s with managers who are already set up
and branching out into new segments. The
traditional start up manager is finding it a bit
more difficult which makes seed capital more
and more important as a result.”
Local outlook
The outlook for Simmons & Simmons in
Dublin is optimistic. The Dublin office has registered considerable growth and now employs
30 people after just two years of operation.
Further, 25% of current staff started during
lockdown, so the pandemic has not slowed
its progress, adding corporate, banking, real
estate and tax to its established funds and
regulatory offering.
“We’re making inroads in the Irish industry and we’re competing strongly with Irish
law firms after just two years of being in
the market,” remarks McKnight. “The Dublin
legal market is an outlier compared to other
financial centres, in that the industry has traditionally been dominated by large domestic
firms, with the influx of international firms in
Dublin being quite a recent phenomenon.
“Although the domestic firms are large
relative to the size of Ireland’s economy, it will become increasingly difficult
for domestic only firms to compete in
more niche areas like funds and financial
services generally where the clients themselves are international and need
an international service.” n

James McKnight
Managing Associate, Simmons & Simmons
James McKnight specialises in advising asset managers on the establishment
and ongoing maintenance of investment vehicles. He has significant experience
assisting clients with the establishment of a variety of fund types, ranging
from broadly offered retail funds to private funds aimed at small groups of
sophisticated investors and family offices, across every major asset class, liquid
and illiquid, and also in respect of digital assets. James has advised in relation
to the establishment of funds structured as companies, unit trusts, limited
partnerships, common contractual funds, as well as umbrella fund structures and
master feeder structures.
He has advised in relation to the establishment of investment structures
domiciled in a number of jurisdictions including Ireland, Luxembourg, the
Cayman Islands, the British Virgin Islands, Bermuda and Hong Kong and has
advised managers based in a variety of jurisdictions including the UK the US,
Ireland, the EU, Switzerland, Latin America, Hong Kong, the People’s Republic of
China, Japan, Singapore and Taiwan.

IRELAND FUND SERVICES IN FOCUS | Oct 2020

19

D I R E C TO R Y

www.cscgfm.com

www.dilloneustace.ie

CSC is a leading provider of specialised administration services. We support alternative asset
managers across a range of fund strategies, capital markets participants in both public and private
markets, and corporations and institutions requiring fiduciary and governance support. We are
the unwavering partner for 90% of the Fortune 500, nearly 10,000 law firms, and more than 3,000
financial institutions. CSC’s Global Financial Markets professionals are located in key financial
centres across the United States, Europe, and Asia-Pacific. We are an international company
capable of transacting wherever our clients are, and we accomplish that by deploying experts in
every market we serve
What makes us unique
Ownership, stability, continuity • Unrivalled service quality • One global team • Passion for the
complex
Contact: Liam McHugh | liam.mchugh@cscgfm.com | +353 1 486 7225

Dillon Eustace is one of Ireland’s leading law firms focusing on financial services, banking and
capital markets, corporate and M&A, litigation and dispute resolution, real estate and taxation.
Headquartered in Dublin, Ireland, the firm’s international practice has seen it establish offices in
Tokyo (2000), New York (2009) and Cayman Islands (2012) where the firm advises on both Cayman
and Irish law matters.
In tandem with Ireland’s development as a leading international financial services centre, Dillon
Eustace has developed a dynamic team of lawyers representing international and domestic asset
managers, investment fund promoters, insurers, banks, corporates, TPAs and custodians, prime
brokers, government and supranational bodies, as well as newspapers, aviation and maritime
industry participants and real estate investors and developers. Dillon Eustace has been the
leading Irish legal advisor to Irish domiciled funds for over 20 years as confirmed by Monterey.
Contact: enquiries@dilloneustace.ie | +353 1 667 0022

SIMMONS & SIMMONS
The smartest business solutions come when we work together – international but operating as
one integrated team
A law firm that acts as your business partner and works with you, not for you.
We focus on four highly regulated sectors – using our specialist skills to understand your business,
and the forces at play around it. All grounded in exceptional knowledge of the legal detail.
This is how we consistently deliver smarter, more efficient ways to tackle our clients’ most
complex challenges.

www.simmons-simmons.com
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